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arrangements so that it will have the financial capability to enable it to acquire and construct the
needed facilities and to discharge any obligations incurred in acquiring and constructing such
facilities.

The City 1s a municipal corporation and is operating under a Home Rule Charter adopted
under the laws of the State of Texas. The City has the power under the laws of the State of
Texas to acquire, own, and operate a water and sanitary sewer system and works and
improvements necessary for the drainage of the lands in the City. The City also has the
authority, pursuant to Article 402.014 et seq., Local Government Code, as amended, to contract
with a District organized under the authority of Article XVI, Section 59, of the Constitution of
Texas, whereby the District will acquire or construct, for the City water supply or treatment
systems, water distribution systems, sanitary sewer collection or treatment systems or works or
improvements necessary for the drainage of {ands in the City.

The District is entirely within the City®s limits. As a result, both the City and the District
function in a common orbit and have some common duties and responsibilities to the present and
future landowners.

In order fo provide a water distribution system, sanitary sewer collection svstemn and
works and improvements for the drainage of the portion of the City which lies within the
boundaries of the District; in order to assure that the District will have the financial capabilities
to extend the services to the present and future landowners within the boundaries of the District:
in order to secure the commitment of the District to extend the services without discrimination
and on the same basis as extension of services made to all other landowners in the District; and
in consideration of the District acquinng and censtructing the System, the City 1s willing to
commit and obligate itself to accept title to the System provided herein and to operate and
maintain the System as set forth herein.

The District plans to proceed at the earliest possible time, in an expeditious manner, with
the acquisition and construction of the necessary water, sanitary sewer, and drainage systems to
serve all the land within the District without discrimination and without preference toward any
particular iandowner or iandowners. The District is willing to commit to extend utilities as
required by this Agreement.

In order to assure the continuing and orderly development of the land and property within
the District, the District and the City desire to enter into this Agreement whereby the District will
acquire and/or construct focal and general benefit systems, improvements, facilities, equipment,
and appliances necessary for a water distribution, sanitary sewer collection, and drainage system,
and will purchase, in the form of capital recovery fees, water and wastewater treatment capacities
to serve the area within the District, as provided in this Agreement in accordance with all
requirements of the City, in order that all of the land and property in the District will be placed in
the position ultimately to receive adequate water, sanitary sewer, and drainage services.
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C. The District proposes to issue and sell its bonds from time to time, to acquire and
construct the System to serve the area within the District, and shall use its best efforts to procure
from the appropriate federal, state, county, municipal, and other authorities the necessary permits
and approval to issue and sell its bonds and to acquire and construct the System.

d. It is currently contemplated that the System will be acquired and constructed in integral
and operational stages sufficient to provide utility service to the area within the District as
development proceeds. As the acquisition and construction of each such integral stage of the
System is completed and becomes fully operational, the District shall transfer such stage of the
System to the City free and clear of all liens except for easements, restrictions, mineral, oil and
gas, and mining rights and reservations, zoning laws and defects in title; provided, however, that
such easements, restrictions, minerals, oil and gas and mining rights and reservations do not
individually or in the aggregate or in combination materially interfere with the operation of the
System. The City and the District recognize that, in the event that System components are
financed and constructed as described in the first paragraph of Section 4.01, the District cannot
acquire the System from the Developer until the Texas Commission on Environmental Quality
has approved the purchase and the District have sold its Bonds. As provided herein, the City
upon completion of construction and its acceptance of the Sysiem has the right and duty to
operate and maintain the System. The District agrees to formally convey the System within 30
days from the date of completion and acceptance of the System, or, in the event of a Developer-
constructed facility, 30 days after the delivery of its Bonds used to finance purchase thereof. In
the event that the District fails to formally convey the System and such failure remains
uncorrected afier 10 days written netice, the City may, at its option, transfer operation and
maintenance responsibility to the District. The formal conveyance to the City shall be subject to
the Security Interest retained by the District, more particularly described in Section 6.01 of this
Agreement, for the purpose of securing the performance of the City under Section 6.01 of this
Agreement. At such time as the principal, interest, and redemption premium, if any. on the
District’s Bonds issued to acquire and construct the applicable integral stage of the System have
been paid or provided for in full, the District shall execute a release of such Security Interest with
respect to such integral stage and the City shall own such integral stage of the System free and
clear of such Security Interest. All warranties of contractors and subcontractors, if any, and all
other rights beneficial to the operation of the System will be transferred by the Distnict to the
City. THE DISTRICT AGREES TO PROTECT, DEFEND, INDEMNIFY AND HOLD
THE CITY HARMLESS FROM ANY AND ALL CLAIMS ASSERTED BY
CONTRACTORS OR SUBCONTRACTORS (OR EMPLOYEES OF CONTRACTORS
OR SUBCONTRACTORS) OF THE DISTRICT WITHOUT REGARD TO CAUSE OR

CAUSES AND EXPRESSLY INCLUDING, TO THE EXTENT PERMITTED BY LAW,
THE NEGLIGENCE OF THE CITY.

Section 1.04. Representations of City.
The City makes the following representations:

a. The City is a home rule city operating under the laws of the State of Texas and is
authorized and empowered by Article 402.014 er seq.. Local Government Code, as amended t
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proposed plans and specifications, it shall approve the same. The construction of the System
shall conform to the approved plans and specifications and to such standards and specifications
as may be established from time to time by the City. Without limiting the generality of the
foregoing, all water wells, water meters, flushing valves, valves, pipes, and appurtenances
thereto installed or used within the District shall conform to the specifications of the City.
Without limiting the generality of the foregoing, all water service lines and sewer service lines,
lift stations, sewage treatment facilities, and appurtenances thereto installed or used within the
District shall comply with the City’s standard plans and specifications. The final plans and
specifications of the Phase shall be submitted to such Approving Bodies as may require such
submission and the District shall use its best efforts to obtain any necessary approvals. After the
final plans and specifications have been approved by all Approving Bodies, the District shall be
authorized to proceed with construction as provided herein.

Section 3.04. Advertisement for Bids.

Construction coniracts shali be let on a competitive bidding basis in accordance with the
applicable requirements of Section 49 and 54, Texas Water Code, as amended, or any successor
provisions. After preparation of final plans and specifications and their approvals as required by
this Agreement, the District shall advertise for or solicit bids (as required) for the construction of
the Phase described in the final plans and specifications. All bids shall include evidence of
financial condition of the bidders. The City’s representatives shall be notified of and invited to
attend each pre-bid conference and the bid opening in accordance with the notice provision of
Section 9.04 of this Agreement. All bids received by the District shall be reviewed by
designated representatives of the District and the designated representatives of the City, and such
representatives shall recommend to the District within 20 days, that one of the bids received and
submitted by the District on each phase of the construction be accepted or that all bids be
rejected. The City and District shall designate from time to time in writing the persons who shall
be their designated representatives. In the event of the failure of the City to designate
representatives, the Mayor shall review the bids on behalf of the City.

Section 3.05. Re-advertisement for Bids.

The District reserves the right to re-advertise for bids if the first bids are not acceptable to
the District.

Section 3.06: Award of Construction Coentract; Certain Contract Provisions.

If the District has on deposit Construction Funds in a sum sufficient to pay the
construction costs of the proposed work or has reasonable assurance that such funds will be
forthcoming, then the District shall enter into a contract or contracts with the contractor or
contractors whose bids have been accepted by the District. The District shall award all
constrnuction contracts on the basis of the most advantageous bid by a responsible, competent
contractor, in accordance with Chapters 49 and 54 of the Texas Water Code, as amended, and the
rules of the TCE(Q. The District may not award a contract for General Benefit Facilities to a
contractor other than the contractor submitting the lowest responsible bid unless such award
complies with the statutory requirements regarding the award of public bids and is approved by
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subcontractor, or surety, the expenses of such action shall be borne equally by the City and
District.

Section 3.08. Inspection During Construction.

The City Engineer may request reasonable increases in the frequency and duration of
District inspections and the District Engineer shall comply with such requests and shall make
reports to the City Engineer as often as the City Engineer shall request and at least weekly, and
shall recommend final acceptance of the facilities to the District’s Board of Directors when
appropriate. The District’s Engineer shall file all required documents with the TCEQ. The City’s
representative and the District’s Engineer shall meet as often as the City reasonably requests, and
the District’s Engineer shall provide such representative the preceding week’s daily inspection
reports on a weekly basis, and more frequently when requested by the City’s representative. If
the City Engineer discovers that the construction, the District’s inspecticn or the materials are
materially deficient, or not in substantial conformance with the approved plans, specifications, or
sound engineering or construction practices, the City Engineer shall notify and consult with the
District’s Engineer regarding the problem. The District’s Engineer shall have a reasonable period
of time in which to cure the problem or cause the probiem to be cured. If the City Engineer and
the District’s Engineer are unable to resolve the problem and the District’s Engineer is unable to
the cure the problem, the City Engineer reserves the right to require the District’s Engineer to
halt construction until problems are resolved. If it becomes necessary for the City to retain
outside professional help to resolve such dispute, and if the cause of the dispute is the fault of the
District, its suppliers, consultants or contractors, the District shall reimburse the city for the
direct expense of such services to the extent allowed by law, otherwise the City shall bear such
expenses.

Section 3.09. Proceeds of District’s Bonds.

Proceeds of the District’s bonds may be used by the District for the following purposes:

(1) Payvment of monies not to exceed the first two years interest on any series of District’s
bonds. Capitalized interest is allowed only in amounts, which are prudent and necessary to

stabilize debt service requirements and District’s tax rates.

(2) Payment of accrued interest on any series of bends from their date to the date of their
delivery.

(3) Except as provided in paragraphs (1) and (2) above, proceeds received from the sale of

any series of bonds shall be deposited into the Construction Fund as Construction Funds and
shall be used solely as provided in this Agreement as it may be amended from time to time.
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Except for payments under paragraphs 5 and 8 hereinabove and with regard to payments
made under this Section, if a disbursement has received the approval of the TCEQ and the
District, the approval of the City shall not be required, provided such disbursement is in
accordance with this Agreement.

Section 3.11. Authorization for Withdrawals from Construction Funds.

No money shall be withdrawn from the District’s Construction Funds except by check.
warrant, or voucher executed by three members of the Board of Directors of the District and
accompanied by a certificate from the Board of Directors certifyving, as follows: (1) that none of
the items for which payment is proposed to be made has formed the basis for any payment
heretofore made from the Construction Funds; (2) that such item for which payment is proposed
to be made is or was necessary in connection with the construction of the System, or any part
thereof: and. (3) if Construction Funds are transferred to the Operating Fund such payment
constitutes a transfer from Construction to Operations necessary for the administration of the
District. No construction funds shall be used by the District except as is authorized by

Chapters 49 and 54, Texas Water Code, as amended, by the rules of the Commission, and by this
Agreement.

Section 3.12. Investment of Constructicn Funds.

Pending their use. the Construction Funds may be invested and reinvested as determined
by the District in direct or fully guaranteed obligations of the United States of America or iis
agencies or the obligations of political subdivisions rated “A” or better by Moody’s Investors
Service, Inc. All investments of the District shall comply with the Public Funds Investment Act
and the District’s duly adopted Investment Policy. The District shall invest the Construction
Funds so that it preserves its capital and liquidity and the maximum earnings and profits thereon
can be obtained, provided that such investment does not cause the Bonds to become arbiirage
bonds within the meaning of Section 103{(c) of the Intemal Revenue Code of 1986, as amended.
Eamings and profits from investing Construction Funds shall be deemed to be Constraction
Funds and shall be deposited into the Construction Funds. Nothing herein shail preclude the
District from complying with the terms and conditions of its Bond Order or Resolution nor
prohibit the District from making investments in accordance with the requirements of law.

Section 3.13. Surplus Construciton Funds.

Surplus Construction Funds, if any, shall be used for future extension of the System
pursuant to this Agreement or for such other purpose as approved by the TCEQ.

Section 3.14, Construction Audit,

The District shall have the construction costs of the System or any part thereof audited in
accordance with the rules of the Texas Commission on Environmental Quality and the
requirements of law. The District shall file with the City a copy of the Developer
Reimbursement Audit and each annual audit. All District records, except as otherwise provided

4149 dos i2


















Section 6.03. Water Supply and Sewage Treatment.

As a part of the operation of the System or portions thereof which have been accepted by
the City, the City shall supply, in such quantities as the District have paid for (or is entitled to by
City Ordinance or Agreement), to the District all of its requirements of potable water of such
quality and in such quantity and at such pressure as may be required by the TCEQ or the Fire
Insurance Commission and subject to the rated capacity of the water supply fines constructed by
the District as may be agreed upon by the parties and subject to the availability of water supplied
to the City by the City of Houston and other sources. Water from the City’s existing water
supply system shall be delivered to the System at a point to be agreed upon by the District and
the City. The City may use water and wastewater capacities in the System paid for by the
District to serve other City customers outside of the District, so long as the City protects and
makes available to customers within the District the capacities that the District has within the
System. The parties anticipate that the City will, as development occurs within the District and
other areas, make the necessary modifications and enlargements to the City’s water supply and
wastewater treatment facilities in order that it will have sufficient capacity to supply such
development. To enable the City to effectively manage water and wastewater treatment capacity
needs, the District shall provide to the City by December 31 of each year during the term of this
Agreement, a written projection of new improvements and System Phases to be connected to the
City’s facilities during the next year and to provide such other information as the City may
reasonably require to evaluate its future water supply and wastewater treatment capacity needs.

However, it is within the City's discretion to determine if and when the City may expand such
facilities.

Section 6.04. Rates.

The City shall fix such rates and charges for customers of the System as the City, in its
sole discretion, determines is necessary; provided that the rates and charges for services afforded
by the System will be equal and uniform to those charged other similar users within the City. All
revenue from the System shall belong exclusively to the City.

Section 6.05. Connection Charges.

The City may impose a charge for connection to the System at a rate to be determined
from time to time by the City, provided the charge is equal to the sums charged other City users
for comparable connection. The Connection charge shall belong exclusively to the City.

Section 6.06. Special Conditions.

The District and the City both recognize that the District is a “City Service District” and
that the City may impose special conditions on the operation, financing, and management of the
District. The District and the City agree as follows:

1. This Agreement requires no rebate of City taxes to the District based upon the City’s
representation in Section 1.04 (e).
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Section 8.02. Developer Iindemnity.

THE DEVELOPER AGREES TO PROTECT, DEFEND, INDEMNIFY AND HOLD
THE CITY HARMLESS FROM ANY AND ALIL CLAIMS (OTHER THAN CLAIMS FOR
BREACH OF THIS AGREEMENT) ASSERTED BY THE DEVELOPER AGAINST THE
CITY IN CONNECTION WITH SUBJECT MATTER OF THIS AGREEMENT WITHOUT

REGARD TO CAUSES OR THE BASIS FOR SUCH CLAIMS, EXPRESSLY INCLUDING
THE NEGLIGENCE OF THE CITY.

Section 8.03. City Legal ¥ees.

The Developer agrees to pay the City’s reasonable legal fees incurred in connection with
the negotiation and drafting of this agreement.

ARTICLE IX

Miscellaneous Provisions

Section 9.01. General Benefit/Oversized Facilities.

In conjunction with the District’s design and construction of the System, as described in
Article TII, the City may determine, from time to time, that certain facilities should be sized to
serve areas outside the District, as well as areas within the District or the City may determine that
the District should construct certain water, sewer, or drainage facilities outside the District to
serve areas both inside and outside the District (in either case, facilities sized to serve areas
outside the District shall be called “Owversized Facilities” or “General Benefit Facilities™).
Subject to the terms and conditions of this Section 3,03, the District hereby agree that, in
copjunction with the District’s design and construction of the System as set out in this
Agreement, the District shall cooperate with the City to include the Oversized Facilities as
required by the City. The City, in tumn, hereby agrees that as between the District and the City,
the City shall fund its share of the Construction Costs of the Oversized Facilities. In order to
carry out the design and construction of the Oversized Facilities, the City and the District agree
to enter a development agreement providing for the terms and conditions of the Oversized
Facilities. If the Oversized Facilities are designed and constructed by the District as part of the
design and construction of its System (collectively, the Oversized Facilities and the System, the
**Project®), the Construction Costs of the Oversized Facilities shall be determined in accordance
with TCEQ rules and regulations so the Project Construction Costs will be shared by the City
and the District on the basis of benefits received which are generally the design capacities in the
Project for the City and the District respectively.

Section 9.02, Arbitration.

Any controversy, dispute, or claim arising out of or relating to this Agreement, or any
breach thereof, shall be settled by binding arbitration in accordance with the Texas Arbitration
Act. No arbitrator shall have the jurisdiction or authorize to add to, take from nullify, or modify
any of the terms of this Agreement, either directly or indirectly under the guise of interpretation.
The arbitrator shall be bound by the facts and evidence submitted to him in the hearing and may
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Section 9.06. Assignability.

Except as provided in Section 1.03a hereof, this Agreement shall bind and benefit the
respective parties and their legal successors, but shall not otherwise be assignable. in whole or in
part, by either party without first obtaining written consent of the other.

Section 9.07. Regulatory Agencies.

This Agreement shall be subject to all present and future valid laws, orders, rules, and

regulations of the United States of Amernca, the State of Texas, and of any regulatory body
having jurisdiction.

Section 9.08. No Additional Waiver Implied.

The failure of either party hereto to insist, in any one or more instances, upon
performance of any of the terms, covenants, or conditions of this Agreement, shall not be
construed as a waiver or relinquishment of the future performance of any such term, covenant, or
condition by the other party hereto, but the obligation of such other party with respect to such
future performance shall continue in full force and effect.

Section 9.09. Captions.

The captions appearing ai the first of each numbered Section in this Agreement are
inserted and included sclely for convenience and shall never be considered or given any effect in
construing this Agreement, or any provision hereof, or in connection with the duties, obligations,

or liabilities of the respective parties hereto or in ascertaining intent, if any question of intent
should arise.

Section 9.10. Severability.

The provisions of this Agreement are severable, and if any provisions or part of this
Agreement or the application thereof to any person or circumstance shall ever be held by any
court of competent jurisdiction to be invalid or unconstitutional for any reason, the remainder of
this Agreement and the application of such provision or part of this Agreement of other persons
or circumstances shail not be affected thereby.

Section 9.11, Merger.

This Agreement embodies the entire understanding between the parties and there are no
prior effective representations, warranties, or agreements between the parties except as set forth
in the City ordinances consenting to the creation of the District.

Section 9.12. Construction of Agreement.

The parties agree that this Agreement shall not be construed in favor of or against either
party on the basis that the party did or did not author this Agreement.
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Section 9.13. Term.

This Agreement shall be in force and effect from the date of execution hereof for a term
of 40 years unless otherwise previously terminated pursuant to some term or condition of this
Agreement or dissolution of the District.

Section 9.14. Prior Agreements.

This Agreement shall rescind and replace prior agreements between the District and the
City.

7

Exhibir List;
Exhibit A — Metes and Bounds Description of the District

IN WITNESS WHEREQF, the parties hereto have executed this Agreement in muitiple copies,
each of which shall be deemed to be an original, this the " day of 32wl 2003.

THE CITY OF LEAGUE CITY, TEXAS

Ci\ . a < ‘Vi%f-»/f

ATTEST:

A J7
By bl /) s 75

Loyt o

City Secretary’ 7

H
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Exhibit A
Metes and Bounds Description of the District
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