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UTILITY AGREEMENT
BY AND BETWEEN

GALVESTON COUNTY MUNICIPAL UTILITY DISTRICT NO. d6,
GRASON COMMUNITIES, LTD.,
AND

THE CITY OF LEAGUE CITY, TEXAS

STATE OF TEXAS §
&
COUNTY OF GALVESTON &
THIS AGREEMENT (“Agreement”) made and entersd into as of the day of

; 2003 by and between GRASON COMMUNITIES LTD (“GRASON™), 4
Texas limited partnership, GALVESTON COUNTY MUNICIPAL UTILITY DISTRICT NO.
46, 2 body politic and corporate and governmental agency created and operating under the
provisions of Chapters 49 and 54 Texas Water Code, and pursuant to Article XV1, Section 59,
Texas Constitution (hereinafier coliectively the term “District” shall refer to both GRASON and
Galveston County Municipal Utility District No. 4%, as the intent of this Agreemem: is for
GRASON  to assign all rights and responsibilities to geid District. Thus, the representations
herein by said Galvesion County Musicipal Utility District No. 46 at this time represent
GRASON's commitment 10 cause or direct the game 1o occur); and the CITY OF LEAGUE
CITY, TEXAS, a municipal corporation,

WITNESSETH

For and in consideration of the mtua) promises, obligations, covenants, ané benefits set
forth, the Digtrict and the City contract and agree as foliows:

ARTICLE Y
Background and Representations

Section 1.01. Background,

The District is being created for the purpose of fumnishing water, sanitary sewer, and
drainage services to the area within its boundaries, The Digtrict will contain approximately
482.54 acres of land in Galveston County, Texas. The boundary of the District is described by
metes and bounds in Exhibit “A™ which is attached hereto and incorporated herein by reference
for all purposeg.

"l“’he District will acquire and coustruct B water distribution system and a sewage
collection system to serve the figture residents within the District and works and improvements
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necessary to pmpeﬂy drain the area within jts boundaries. The District wili make adequate
afraAngements 8o that it will have the financial capability to ensble it to acquire and construct the
nee?ed facilities and to discharge any obligations incurred in acquiring and constructing such
facilitisg,

The City is a municipal corporation and is operating under 2 Home Rute Charter adopted
under the laws of the State of Texas. The City has the power under the laws of the State of
Texas to acquire, own, and operate s water and sanitary sewer system and works and
improvements necessary for the drainage of the lands ip the City. The City also has the
authority, pursuant to Artcle 402.014 er seq., Local Government Code, as amended, to contract
with a District organized under the authority of Article XVI, Section 39, of the Constitution of
Texas, whereby the District wil] acquire or construct, for the City water supply or treatment
Systems, water diswibution systemg, sanitary sewer collection or trestment sysiems or works or
improvements necessary for the drainage of iands in the City. ‘

The District is entirely within the City's limits. Ag g regult, both the City and the District
function in a common orbit and have some common duties and respongibilities to the present and
future landowners, ‘

In order to provide & water distribution System., sanitary sewer coliection system and
works and improvements for the drainage of the portior of the City which lies within the
boundaries of the District; in order to assure that the District will have the financial capabilities
1o extend the services to the present and future landowners within the boundaries of the District;
ip order to secure the commitment of the Distriet to extend the services without discrimination
and or: the sgme basis as extension of services made 1o all other iandowners in the District; and
in consideration of the District acquiring anc comstructing the System, the City is willing to
commnit and obligate itself io accept title to the System provided herein and to operate and
maintain the System as set forth hereiy

The District plans to proceed at the earliest possible time, in an expeditions manner, with
the acquisition and construction of the necessary water, sanitary sewer, and drainage systems to
serve: all the land within the Distriet without discrimination and without preference toward any
particular landowner or landowners, The District is willing to commit to extend utilities as

* required by this Agreement. -

In order to assure the continuing and orderly development of the land and property within
the District, the District and the City desire tc enter into this Agreement whereby the District will
acquire and/or construct local and general benefit systemg, improvements, facilities, equipment,
and appliances necessary for & water distribution, sanitary sewer collection, and drainage system,
and will purchase, in the form of capital recovery fees, water and wastewater treatment capacities
to serve the area within the District, as provided in this Agreement in accordance with all
requirements of the City, in order that all of the land and property in the District will be placed in
the position ultimately to receive adequate water, sanitary sewer, and drainage services.
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Section 1.02, Defimitions.

(a) Approving Bodies. The term “Approﬁng Bodies” shall menn the City of League City,
the Texas Commission on Environmenta) Quality (“TCEQ"), the Texas Departiment of Healt,
and any other federal, State. county, or kocal agency having jurisdiction,

(b)  Bonds and Band Date. The term “Bonds” as used in this Agreement shall mean the
District’s bonds. notes, or Jease obligations payable from ad valorem taxes, which it issues from
time to time. The term “Bond Date” shall mean the dats of issuance of the issue of Bonds,

(c) Capital Recovery Fees. The term “Capital Recovery Fees” shall mean the same ag
“Capital Recovery Fees” as such term is used in City Ordinance No. 83-41, as amended by City
Ordinance No. 85-51, ag hereafier amended, or such similar capital recov: y fee ordinance then
in effect. ‘ ,

(d) City. The term “City” shall mean the City of League City, Texas, & municipal
corporation and fiome wule city.

(e} Construction Funds., The term “Construction Funds” shali mean money required by this
Agreement to be deposited into the Caonstruction Fund to be created pursitant to Section 3.09 of
this Agreement.

() Developer. The term “Developer” is initially League City Investors, Litd., and thereafter
shall be any individnal, partnership, corporation, or other entity that develops land for
subdivision and resaie within the District and/or applies 1o use General Benefit Facilities within
the City.

(2)  District. The term “District” shall mean Galveston County Municipa! Uility District No.
46, a body politic and corporate and governmental agency created and operating under the
provisions of Chapiers 49 and 54, Texas Water Code, as amended, and pursuant ro Article XVIL
Section 59, of the Tagas Constitution and, where appropriate, the Board of Directorg thereof.

(h)  District Engineer. The term “District Engimeer” shall mean fhe independent engineering
fitm, which may be employed by the Digtrict. The District’s current Engineer is Dannenbaum
Engineering Corporation. )

().  Engineering Report. The term “Engineering Report” shall mean & study, analysis, or
report of the District Engineer describing the needed water, sewer, and drainage facilities to
serve the area within the Distriet.

()  Drainage System. The term “Drainage System” shall mean the District’s Drainage

System‘ as it now exists oy as it may be scquirad, constructed, improved, and extended in the
future, including necessary Sasements, rights-of-way, and sites reguired for same,
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{k) Ge;m:ak Benefit Facilitiee The term “General Benefit Facilities™ shall be defined as
such tenm is defined in City Ordinance No. §3-41, as amended by City Ordinance No. B5-31, as
hereafter amended, or such simiiar capital recovery fee ordinance then in effect.

()] _ Local Benefit Facilities The term “Local Benefit Facilities” shall be defined as such
term 1§ defined in City Ordinance No. 8341, as amended by City Ordinance No. 85-51, as
hereafter amended, or such similar capital recovery fee ordinance then in effect

(m)  Phase or Proposed Extensior. The term “Phase” or “Proposed Extension” shall mesn
any part of the System to be acquired or constructed 10 serve an aren that it is economically
feasible to serve. ‘

(n) Sanitary Sewer System. The termn “ Sanitary Sewer System” shall mean the District’s
Sanitary Sewer System as it NOW €Xists or 4s it may be acquired, constructed, improved, and
extended in the fisture, including necessary easements, rights-of-way, and sites required for same.

(0)  Security Interest. The term “Security Interest” means the inerest granted pursuant to
Section 6.01 hereof in the System to serve property within the District. :

® System. The term “System” shall mean the Water System, Sanitary Sewer System.
and/or Drainage System described in Section 2.01 of this Agreement and/or the water supply and
sewage treatment capacities described in Section 6.03 of this Agresment. The System will also
include park and recreational facilitias s¢ designated by the District |

(0 Water System. The term “Wager System™ shall mean the Diswrict's Water System as it
now exists or as it may be acquired, constructed, improved, and extended in the future, inchuding

28

necessary easements, rights-of-way, and sites required for game,
Section 1.03. Represeniations by the District
The District makes the following representations:

a The District 15 a body politic and corporate and a governmental agency crested and
operating under the provisions of Section 49 and 54, Texas Water Code, pursuant 10 Article XV,
Section 59, Texas Constitution, aud are authorized and empowered by the provisions of Chapter
34, Texas Water Code, and Section 402.014 ¢ seq., Local Government Code, Bs amended, to
enter into this Agreement. Upon creation and by action of its Board of Directors, a certifisd
copy of which will be attached hereto ang made a part hereof, the Pregident and Secretary of the
District shall be duly authorized to execute and deliver a complete acceptance of the terms ang
conditions of this Agreement,

b, The District has the power and authority to acquire and construct the System and has the
power and authority, subject to the approval of the Approving Bodies and its duly qualified
electors a1 an election called for syuch, purposes, to 1ssue and sell uniimited tax bonds to ecquire
and construct the System to serve the present and future landowners withiz the Disirict.
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¢ The District proposes 1o ssue and sell its bonds from time to time, to acquire and
construct the System 1o serve the arep within the District, and shall use its best efforts to procure
from the appropriate federal, state, County, municipal, and other authorities the necessary permits
and approval to issuc and sell its bondg and to acquire and construct the System,

d. It is currently contempiated that the System will be acquired and constructed in integral
end operational stages sufficient to provide wility service to the ares within the District as
development proceeds. Ag the acquisition and construction of each such integral stage of the
System is completed and becomes fully operational, the District shall tansfer such stage of the
System to the City free and clear of al] liens except for easemenis, resictions, mineral, oil and
gas, and mining rights and regervations, zoning Jaws and defects in title; provided, however, that
such easements, restrictions, minerals, oil and gas and miming rights and reservations do net
individually or in the aggregate or in combination materially interfere with the operatiop of the
System. The City and the Distriet recognize that, in the event that System components are
financed and constructed as described in the first paragraph of Section 4.01, the District cannot
acquire the System from the Developer until the Texas Commission on Environmentai Quality
has approved the purchase and the District have sold its Bonds. As provided herein, the City
upon completion of construction and its acceptance of the System has the right and duty to
operate and maintam the Systemn. The Districi agrees 10 formally convey the System within 30
days from the date of completion and acceptance of the System, or, in the event of a Develaper-
constructed facility, 30 days after the delivery of its Bonds used to finance purchase thereof In
the event that the District fails to formally convey the System and such failure remains
uncorrected atter 10 days written notice, the City may, at its option, transfer operation and
mainienance responsibility to the District. The formal conveyance to the City shall be subject to
the Security Interest retained by the District. more particularly described in Section 6.01 of this
Agreement, for the purpose of securing the performance of the City under Section 6.01 of this
Agreement. At such time as the principal, interesr, and redemption premium, if any, on the
District’s Bonds issued to acquire and construct the applicable integral stage of the System have
been paid or provided for in full, the District shall execute a release of such Security Interest with
respect to such integral stage and the City shall own such integral stage of the System free and
clear of such Security Interest. All warranties of contractors and subcontraciors, if any, and al!

- other rights beneficial 10 the operation of the System will be transferred by the District 1o the
City THE DISTRICT AGREES TO PROTECT, DEFEND, INDEMNIFY AND HOLD
THE - CITY BARMLESS FROM ANY AND ALL CLAIMS ASSERTED BY
CONTRACTORS OR SUBCONTRACTORS (OR EMPLOYEES OF CONTRACTORS
Ok SUBCONTRACTORS) OF THE DISTRICT WITHOUT REGARD TO CAUSE OR
CAUSES AND EXPRESSLY INCLUDING, TO THE EXTENT PERMITTED BY LAW,
THE NEGLIGENCE OF THE cIryY,

Section 1.04. Representations of City.
The City makes the following Tepresentations:

2. The City is & home rule city operating under the laws of the State of Texas and is
authorized and empowered by Articie 402.014 ef seg., Local Government Code, as amended to
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enter @nm this Agreemen: By Ordinance of the City Council, the Mayor bas been duiy
authorized 1o execute and deliver this Agresment.

b.  The City has the authority to lsvy, assess, and collect ad valorem taxes on property within
th§ District and to use the taxes collected by it from property within the City, mciuding the ares
within the District as provided in this Agreement.

c. Ihe City presently has, or will have the power and authority to obtain the water supply
and sanitary sewer treatment facilities necessary 10 properly serve the System to be acquired and
constructed by the District. ‘

d. The City will accept conveyances, as provided for herein, of the completed integral
stages of the System, which bave been acquired or constructed by the District in accordance with
the terms and provisions of this Agresment,

e. The City does not propose to use taxes to be derived from residents of the Distriet to
finance, elsewhere in the City, services of the type the District propose to provide and that &

.

rebate of City taxes is not necessary.

ARTICLE [T
Description of System

Section 2.01. Description of System.

Preluninary plans and specifications of the Systemn shall be prepared by the District
Engineer in accordance with the Tequirements of the City. The System may include structures or
improvements outside the boundaries of the District if reasonably necessary to serve the ares
within the District. Al final pisns and specifications for the System shall be submitted to the
City for approval The final pians and specifications for each integral stage of the System shall
be prepared in accordance with the standards of the City in effect as of the date of submission
thereof to the City for approval.

Section 2,02, Design of the System.

The District shall design the System in accordance with sound enginesring principles and
in compliance with all requirements of the Approving Bodies. If necessary, the City shall join or
cooperate in obtaining necessary permits, provided that all costs of obtaining such permits are
paid by the District. If appropriate, such pertaits shall be in the name of the City.

Bection 2.03. Quality of Materials,

- Only material -satisfactory for the intended purpase and meeting any requirements of the
Approving Bodies shall be used by the District.
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Sectior .04, Construction,

_ Tl_xc District shall construct the System in accordance with the final plans and
specifications. All chanpes of the final pians and specifications shall be submitred to the City for
approval. Written approval shal] be required for all General Benefit Facilities.

ARTICLE I3
Construction of the Sysiem
Section 3.01, Poliey of Extension.

The District shall construct or extend the System in such stages 45 is economically
feasible. The District shall proceed with the construction or extension of the System in an

of the areas within the District will eventually receive the benefits of water, sanitary sewer, and
drainage services. Such extension shall be accomplished by the District in accordance with
prudent and sound management principles. Accordingly, the Distriet’s duty to proceed with the
Comstruction or extension of the System shall be subjeci to and consistent with existing
development trends within the hstrict and surrounding areas, the marketability of developed lots
and acreage within the District, the need for expansions to the System to serve areas within the
District, the limitations imposed by Section 5.07 and 5.02 hereof, existing economic conditions,
and existing conditions in the municipal bond market. When any party hereto determines that it
is economicaliy feasible to extend the System, or any part thereof, to & particular area. it shall so
notify the other in writing or by the submission of new. Plats and construction plans, If sither the
District or the City does not agree with the determination of the other thar it is economically
feasibie to extend the System or any part thereof to particular area, then it ghall so notify the
other in writing Such dispute concerning the economic feasibility shall be resolved by
asbitration under Section 5.02. In the event that the decision of the arbitrator or arbitrators favors
economic feasibility, the District's obligatior: to extend the Systern or any part thereof shali
remain iimited by Article VI, : '

Section 3.02. Preparation of Final Plans and Specifications.

‘When the dstermination is made that it is economically feasible to construct or extend the
System (a “Phase™), the District shah direct the District Engineers to prepare final plans and
specifications of the Phage.

Seetion 3,03 Approval of Final Pigng and Specifications.

‘ ‘Before the commencement of construction within the District, the District shal) submit to
the City all finsl plans and specifications of each integryl stage of the System. ar any parr
thereof, and secure the City’s approval therstc. Whenever feasible, plans for interrslated or
dependent systems shonig be submitted at the same time, If the City finds such plans and
specifications to be in accordance witly the Ciry’s standards existing at the vime of revigw of any
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proposed plans ang Specifications, it ghaj approve the same  The construction of the System
shall conform to the approved plans gnd specifications and to such standards and specifications
a5 may be established from time 1o time by the City, Withom limiting the generality of the
foregoing, all water wells, water metets, flushing valves, valves, pipes, and appurtenances
theretn installed or used within the Distric: shall conform to the specifications of the City.
Without limjtm,g the generality of the foregoing all water service liney and sewer 8ervice lines,
Iift stations, Sewage treatment facilities, and appurtenances thereto ingtalied or used within the
District shal) comply with the City's standard plans and specifications, The fina) plans and
Specifications of the Phage shali be submitted to such Approving Bodies ag may require such
submission and the District shall use jig best efforts to obtain any necessary approvals. After the
final plans and specifications have peen appraved by all Approving Bodies, the District shal! pe
authorized to proceed with CONSLIuCtion as provided herajn,

Section 3,04, Advertisemen; for Bidg,

Construction contracts shall be et on g competitive bidding basis in accordance with the
applicable requirements of Section 49 gng 54, Texas Water Code, a8 amended, or any SUCCEssor
provisions, After preparation of fing] plans and specifications and their approvals as required by
this Apresmen: the Distric: shail advertige for or solicit bids (as required) for the construction of
the Phase described in the final plans and [fpecifications. Al bids shall include evidence of
financial condition of the bidders. The City’s representatives shall pe notified of and invited 1o
attend each pre-big conference and the hid opening in accordance with the totice provision of
Section 9.04 of this Agreement.  All hids received by the District shgl] be reviewed by

- designated representatives of the District and the designated Tepresentatives of the City, and such
Tepresentatives ghall recommengd to the Distriet within 20 days, that one of the bids received and
submitted by the Distriet op each phase of the constructipn be accepted or that all bide be
rejected. The City and District gha)] designate from time 10 time in writing the persons who shell
be their designated 'epresemtatives. In the event of the failure of the City to designate
representatives, the Mayor shall reviey the bids on behalf of the Ciry.

Section 3,05, Re-advertisement for Bids,

The District reserves the right 1o re-advertise for bids if the first bids gre not acceptable to
the District.

Section 3.06: Award of Construction Contract; Certaim Contract Provisions.

If the District hag on deposit Construction Funds in a gum sufficient 1o pay the
construction costs of the proposed work or hag reasonable assurance that such funds wil] be
forthcoming, they the District shall enter e a contract or contracts with the comtractor or
contractors whose bids have been acoepted by the District. The District shali award a]
‘construction contrasts on the basis of the most advantageous big by & responsible, competent
‘contractor, in accordance with Chapters 4¢ ang >4 of the Texas Water Code, as amended, and the
‘tules of the TCEQ. The Digrrict ay not award & contracs for Genera! Benefir Racilities 1o 4
contractor other than the contractor submiiting the jowest responsible bid unless such award
complies with the Steltory requirsments fegarding the award of public bids and ig approved by
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the City. Each contract with the District shalf comply with Chapters 49 ang 54, Texas Water
Code, as amended, provide for reteinage in ccordange with Section 49.273, Texas Water Code,
as amended, or any successor provision, require g performance bond and » payment bond in
accordance with applicabie requiremenis of Texas Government Code, Ch. 2253, gg amended,
and/or Texas Property Code, as applicahle, require workers’ Compengation insurance, builders’
Tisk insurance, and public Habiliy insurance in guch Sums ag the District shall determine, and
require 2 covenant and warranty to diligently prosecute the work in a good and workmanlike
manner and in accordance with the final plans ang specifications.

In addition to any other construction contract provisions, any construction contract for
District’s facilitieg shall include: (i) the comstruction contractor’s one vear warranty of work
performed under the contract, (1) at a minimum, the insurance coverage required by the City for
similar public works contracts, with the City named as an additional insured on such insurance
policies, {iii} the contractor’s indemnification of tie City meeting the express negligence and
comspicuousness  doctrines and covering al! claims by contractors, their employess,

- subcontractors and their empioyses, and (iv) the comractor’s waiver of its workers compensation

cartier's subrogation rights The District shall provide the City Secretary with the additional

Section 3.07. The District t0  Pupsue Remedies Against Professional Consultants,
Contractors, ang Subcontractors ang their Sureties.

In the event of the CITors ur omissions of any professional congultant, or a default of any
contractor or any subcontractor under any contract made by it in connection with the Phase or in
the event of breach of warrauty wirh respect to any materials, workmanship or pmfbrmancg
Buarantee, the District will prompily proceed (subject to agreesment by the parties to the contraryy
either separately or in conjunction with others, 10 exhaust the remedies of the District againgt the
professional consultant, the contractor or subcontractor respongible for such default, error, or
omission, and against egeh Such surety for the performance o such contract. The District agreex
to advige the City of the SLeps it intends to take in connection with any such defanit, ervor, or
Omission. Awy amounts recovered by way of damages, refunds, adjustments, or otherwige ip
comection with the foregoing, after the deduction of the costs and expenses of collection, shall
be deposited into the Construction Fund 1o pe used by the District for constructing future
extensions of the Svstem, - ‘

Ifthe District fails to take action, or if the City deems the action taken by the District wag
inappropriate, the City may, in its awn, name, or in the name of the District, prosecute or defend
any action or proceeding or rake any other action involving any such professional consultant,
contractor, subcontractor, or Surery that the City deems Teasonably necessary and, in such event,
the District hereby B8T8SE 10 cooperate fully with the City and take all action necessary to effect

‘Construction Fund 1o be used by the Distrier for cbnstmct:ing fture extensions of the Systern. I
the ' City brings an unsuccessful 4Ction against a professionsl consuliant, contractor,
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subcontractor, or surety, the expenses of suck action shall be borne equally by the City and
District.

Section 3.08. Inspectior During Construction.

The City Engineer may request reagsonable incroases in the frequency and duration of
District inspections and the Distrie; Engineer shall comply with such requests and shall make
reporis to the City Engineer ag often as the City Engineer shall request and at jeast weekly, and
shall recommend final acceptance of the facilies to the District’s Board of Directors when
appropriate, The District’s Engineer shall file all required documents with the TCEQ. The City’s
representarive and the District’s Engineer shall mee: ag often as the City reasonably requests, and
the District’s Engineer ghall provide such representative the preceding wesl’s daily ingpection
reports an a weekly basis, and more frequently when requested by the City's represemative. If
the City Engineer discovers that the construction, the District’s inspection or the materials are
materially deficient, or not in substantial conformance with the approved plans, specifications, or
sound engineering or congtruction practices, the City Engineer shall notify and consult with the
District’s Engincer regarding the problem. The District’s Engineer shail have a reasonable period
of time in which to cure the problem or cause the problem to be cared. If the City Engineer and
the Dismict’s Engineer are unable to regolve the problem and the District’s Engineer iz unable 10
the cure the problem, the City Engineer reserves the right to require the District’s Engineer to
halt construction until problems are resolved. If it becomes necessary for the City to retain
outside professional help to resolve such dispute, and if the cause of the dispute is the fault of the
District, its suppliers, consultants or contracors, the District shall reimburse the city for the
direct expensc of such services to the exient aliowed by law, otherwise the City shall bear such
expensss. : ,

Sectior 3.09. Proceeds of District’s Bonds,

Proceeds of the District’s bonds may be used by the District for the following purposges:

{1) Paym‘cnt' of n;onies not 1o exceed the first two vears mterest on any series of Digirict's
bonds. Capitalized interest ix allowed only in amounts, which are prudent and necessary to

stabilize debt service requirements and Distriet’s tax ratas.

(2)  Payment of accrued interest op any series of bonds from their date to the date of their
delivery, '

(3)  Except as provided in paragraphs (1) and (2) above, proceeds received from the sale of

any series of bonds shall be deposited imto the Construction Fund as Construction Funds and
shall be uged solely as provided in this Agreement as it mey be amended from time to time
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Section 3.10. Disbursement from Constroction Fund,

Monies in the District’s Construction Fund shall be used only, as authorized by
Chapters 49 and 54, Texas Water Code, as amended, by the rules of the Commission, or by this
Agreement, for the following purposges:

(1} Paymem: for labor, services, materials, and supplies used or fumished in the construction
of the System, or anv part thereof, all as provided in the final plans and specifications therefore
or as provided in Change Orders relating to the System, or any part thereof, tha: have been
approved by the District, the District’s Engineers, and the City with regard to paymens for
General Benefit Facilities, including payment for such labor, services, materials, and supplies
used as herein specified whether saic improvements are located within or without the District as
long as the same is for the benefit of the District, payment for labor, services, materials, and
supplies used or fumnished to make anv and all necessary improvements, extengions, additions,
and repairs 1o the System, and payment for miscelianeous expenses incidental to any of the
foregoing items.

(2)  Payment of legal and engincering fees and expenges relating to the creation and
organization of the District, reigting to the congtruction of the System, or any part thereof, and
payment of the premiums on any required surety bond and paymemt of the premiums of all
insurance required to be taken oyt and maintained during the construction of the System. or any
part thereof, if not paid by the contractor pursuant to his contract with the District.

(3)  Payment of expenses incurred in seeking to enforce any remedy against any professional
consultant, contractor, subcontractor or surety or any claim pursuant to Section 3.07.

(4)  Payment of the District’s expenses in issuing and selling its Bonds, including lega! and
fiscal expenses.

(5)  Payment for all necessary lands, rights-of-way, easements, sites, equipment, buildings,
structures, and facilities rolated to the System or any part thereof The quantity of land needed
for such site and the particular site selected must be approved by the City. If the City determines
that the proposed costs of land are excessive or unreasonable, the District must provide an
appraisal of the gite selected from an independent appraiser who has been approved by the City.

The purchase price of land shall e in accordance with the rules of the Commisgion, i.e., at the
“developers cost” which shall include taxes and carrying costs and shall be approved by the City.

(6)  Payment of ressonabie administrative and operating expenses incurred during
construction of the System or any part thereof

(7) Payn}em 16 acquire the System, or eny part thereof, as contemplated by Article IV of this
Agreement, including & sum which may be aliowed by the TCEQ as the cost of money to any
thud party constructing the System, or any part thereof, pursuant to Article IV of this Agreement.

(8} Payment of such other fees, expenses, and items as may be approved by the District and
the Ciry with respect 10 General Benefit Facilities.
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Excemt for payments under paragraphs 5 and 8 hereinabove and with regard to Dayments
made under thig Section, if 5 disbursement has received the approval of the TCEQ and the
Instrict, the approval of the City shall not be requited, provided such disbursement ig in
accordance with this Agreement.

Section 3,11. -Authorization for Withdrawajs from Constructior Funds.

No mouey shall be withdrawn from the District’s Construetion Funds except by check,
warrant, or voucher executed by three members of the Board of Directors of the District and
-accompanied by a certificate from the Boargd of Directors certifying, as foliows: (1) that none of
the items for which payment is proposed to be made has formed the basis for &ny paymeni

thereof; and, (3) if Construction Funds are transferred to the Operating Fund such payment
constitutes a. transfer from Construction to Operations necessary for the administration of the
Diswict.  No construction finds shall be used by the Distict except as is mthorized by
Chapters 49 and 54, Texas Water Code, as amended, by the rules of the Commission, and by thig
Agreement.

Section 3,172, Tovestment of Construction Funds.

Pending their use, the Construction Fundg may be invested and reinvested 4 determined
by the District in direct or fully guaranteed obiigations of the United States of America or its
agencies or the obhgations of political subdivisions rated “A” or better by Mpoody’s Investors
Service, Inc, Al investments of the District shall compty with the Public Funds Investment Acq
and the District’s duly adopted Investryen: Policy. The District ghall mvest the Construction
Funds so thar it preserves its capital angd liguidity and the maximmpm earnings and profits thereos
can be obtained, provided that such investment does not cangs the Bonds to become arbitrage
bonds within the meaning of Section 103(c) of the Internal Revenue Codo of 1986, as amended
Barnings and profits from investing Construction Funds shall be deemed to be Construction
Funds and ghall he deposited into the Construction Punds. Nothing herein shail preclude the
District from complying with the termg and conditions of jts Bond Order or Resolution nor
prohibit the District from making invesiments in accordance with the requircments of Law.

Section 3.13, Surpius Construction Fungs.

S‘urpiqs Construction, Funds, if any, shall be used for future extension of the System
pursuant 1o this Agreement or for such other purpose as approved by the TCHQ.

Section 3.14, Construction Andig,

The Diatrict shall have the construction costs of the System or any part therepf audrted in
accordance with the ryles of the Texas Commission on Environmental Quality and the
fequirements of law. The District ghall file with the City a capy of the Developer
Reimbursement Audiy and each anmual audit, All Digtrict records. except as otherwise provided

Li102805.a4 12
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ll;y law, shall be publiz records and shall be made available to the City during norma! business
OUrs,

ARTICLE JV
Construction by Third Parties and Acquisition. by the District
Section 4.01. Construction by Third Parties.

The rules and regulations of the TCEQ aliow, under certain ciccumstances, the
construction of water, sanitary sewer, and drainage facilities by a “Developer” of property within
a diatrict for subsequent sale to the District. These rules gs presently adopted would allow g
Developer of property in the District to construct the System in stages and sell the same to the
Districi. Any such third Party must construct the System, or portion thereof, in accordance with
the final plans and specifications approved by the City and in accordance with the provisions of
this Agreement insofar ag the same may be applicable. Without limiting the generality of the
foregoing, any third party constructing facilities for saie to the Districi must comply with the

applicable provisions of Articie I} of this Agreement,

Under the provisions of 30 Texas Admmistrative Code, Section 29347, & third party is
required to contribute 30 percent of construction costs as defined therein It is, however, the
policy of the City 1o enicourage reagonable tax rates and bond issuance practices that foster the
prudent issuance of bonds and the long-term commitment of the Developer to achiave the
development goals and economic feasibility projected in & particular bond issue, The City will
allow those districts legally entitled to 100 percent reimbursement (30 TAC 293.47) io include
such reimbursement in bond issues provided the costs.qualify as permissibie expenditures ynder
the provisions of Section 3.10 of this Agreement and comply with the ruies of the Commission

Administrative Code 293.59 and is judged economically feasible in accordance with the process
cutlined in Paragraph (b) of thig Section and based upon an evaluation of the criteria in
Paragraphs (a) through (g) of this Section The Duistrict hereby covenants and warrants that it
will undertake the foliowing 1o insure the economic feasibility of its bond issues:

 (a) Each ending debt service balance (cumuiative balance) as shown in the District’s cagh
flow enalysis will be not less than 235 percent of the following year’s debt service requirements.

(b) Al underground facilities to be financed with the proceeds from a proposed bond issue
shall be at least 95 percent substantially completed as certified by the District Engineer,

(c) All strest and road construction to provide aceess i areas provided with utilities to be

~ financed with bond proceed shall be 95 percent substantially completed as cerrified by the
District Engineer. . ‘ '
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(d)  For the District's first Bong 18sue, at feggr 25 barcent of the projected value of homes,
buildings, and/or other improvemeny shown on the Dnstrict’s tay rate cafculation shall he
completed prior to advertising the sale of Bonds.

(e) For second and subsequent Bond 1§sutes, the Digtrict shall have homes, buildings or other
unprovements egual 1o 75 percent of the vahis of bomes, buildings, or other Improvements uged
in the projected tax rate calculationg contained in gl prior Bond isgues, This value can be
located in arcas-developed from prior Bond issues or a combination of prior Bond 1s8ue areag,
proposed Bond issye areas, or future Bond issue areas.

& For any Rand 1ssue, the combinaed projected debt service rax rate, as defined in 30 TAD
263.59 referenced above, shall noy exceed $1.50.

(&)  For each Bond sale, the District ghai] demongtrate that, at final buildout, the Distriet's ner
direct debt as a percentage of curren: angd estimated certified assessed value will not exceed the
sreater of eight and one-half percent (84%) or the City’s then existing ratio of net direct debt
and overlapping debt g5 5 bercentage of current and estimated certified assessed value. If the
District issues or Proposes to issue bonds to finance park and recregtional facilitias, then for each
Bond sale, the Distriet shal demonsirate that, at Ana] buildout, the District’s net direct debt as g
percentage of curremt angd estimated certified assessed value will nor exceed the greater of ten
and one-half percent {10%%) or the City's then existing ratio of net direct debt and overlapping

()  The District, ag required in Seetion 5.02, will obtgin the City’s approval prior to the
advertisement and saie of Bonds. Whenever the District request such epproval, the District will
provide the City with copy of the Engineering Report and will certify to the City that the
District hag complied with the above Listed requirements, The City’s approval process shall
include all of the matters listed herein to the extent thyt they reagsonably relate to Judging the
economic feasibiliry of each Bond igsye. « ’

The Districr AY acquire s partially completed System or partially completed purt of such
System and complete the same ip accordance with the provisions of Article ITI of this
Agreement: provided, however, that nothing therein ghal} require the City o accept or maintain
the System, OF any part thereof, unti] the Same hag been compieied and accepted by the City in
accordance witlh the provisions of thig Agreement. '

Section 4.02. Contract with Thirg Party.

In Bcquiring the System, o any part thereof, whick has beeg constructed. in whole or iy
part, bya th;;—d party, the District Ay acquire such System, or part thereof on such terms and
condttions from guch third party as the TCEQ shall allow or require and the parties hereto shal)

party, 1t shall not issye Bonds for such PUIpOSE if it would contravene the limiations imposad I
Section ‘5‘.02 of this Agreement and if i does not have the “oncurrence of the City Council.
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ARTICLEV
Obligations to Extend the Svstem

Section 5.01. Obligations of Distric,

The District shall construct and extend the Systems in stages to serve the future users in
the District so ultimately all the landowners within the District will be in z positior to recejve
services from the System. To this extent the District shall have a legal as well as moral
obligation 1o the City 10 extend the System Notwithstanding the foregoing, however, the
District’s obligation is subject to the provisions of Section 3.01 hereof. Furthermore, the District
shall not be obligated to extend the System into an area if any of the following conditions exist:

(1) The City is in defanit under the provisions of this Agreement,

(2) The ratio of the District’s bonded indebtedness to its assessed valuation afier the 1ssuance
- of the Bonds requested for the Phase based on 100 percent of the appraised value as set by the
Galveston Central Appraisal District exceeds:

(a) 20 percent during the first 24 months afier the Bond date;

(b) 15 percent during the 24 months following the expiration of the initial 24 month period;
and

{c) 10 percent thereafier.

(3).  The ratio of the District’s bonded indebtedness in connection with extending service to an
area, to the projected assessed valugtion of property in such ares at full deveiopment, ag
estimated by the District's Engineers at 100 percent of the appraised value as set by the
Galveston Central Appraisal District, is more than 10 percent.

¢4) - The Distriet is unabie ic sell its Bonds pursuant to the provisions of this Agresment,

{(3)  The Attomey General of the Siate of Texas refuses to approve the District’s Bonds, if
such approval is required '

(6) X the District’s projected tax rate exceeds or would exceed the rate of $1.25 per $100

Py w

assegsec valuation of taxabje property assessed at 100 percent of fair market value.
Bection £.02. Limitation ox Disirict’s Bond Indebredness and Covenant to Seli Bonds,

The Digtrier will issue and sel] its Bonds for the purpose of acquiring and constructing the
System as permirted herem; provided, however, the District shat! not 158ue and sell itc Bonds,
Notes, or enter into Jeage obligations payable from ad vaiorem texes if the ratio of the Digtrict's
indebtedness to its assessed valuation at the time of issuance or saie based on 100 percant of the
avpraised vaiue ay set by the Galvestor Central Appraisal Disirict exceeds: (a) 25 percent guring
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computing the limitation hereunder, the mosi current certificate of value issued by the Galveston
Central Appraisal Districr shall control. On January 1 of each year and at such other times as the
parties may agree. the assessed Valuation shall be estimated by the Galveston Central Appraisal
District for the purpose of computing the limitation hereunder wiih the consent of the Board of
Lnrectors of the District and the City Council of the City. After the agsessed valuation is
finalized in any year by Galvestor. Central Appraisal District, such agsessed valuation shal)
control for purposes of making the compuiations hereunder, unless the patties otherwise agree.
The only debt to be considereq In making the computation under Section 5.01 and this
Section 5.02 is that debt occasioned by the issuance of Bonds as defined herein which consists of
Bonds, Notes, and Leasge Obligations payabie directly from ad valorem taxes and no other debt
of the District shall be considered in making the calculgtions hereunder. The terms and
conditions of the Bonds which the District shall sel! from time to time for the purpose of
constructing the System shall be reviewed and approved hy the City Council. The District’s
Bonds shall expressly provide that the District shall reserve, at 2 minimum, the right to redeem
said Bonds on any interest payment date subsequent to the 1pth anniversary of the date of
18suance or on any date thereafter without premium.  Bonds (other than refunding bonds and
bonds sold 1o a federal or State agency) shall only be sold after the taking of public bids
therefore, and no Bonds shall be sold for less than 97 percent of par provided the net effective
interest rate on Bonds so soid, taking into account any discount or premium zs well ag the
mierest rate borme by suchk Bonds, shall pot exceed two percent above the highest average
interest rate reported by the Daily Buyer in its weekly “20 Bond Index” during the 30-day period
hexi preceding: (1) the date notice of the sale of the Ronds is given: or (2) the date of sale of the
Bonds, whichever i greater. Bonds may be advertised or sold by the District only with the prier
approval of the City Council 'The Bonds of the District shall be sold to the lowest and beg
bidder afier the District have advertised for and solicited bids. All Bonds of the District gshall be
- approved by the Attormey General of the State of Texas.

Section 5.03. Grants,

. ?’hc City ghall reasonably cooperate with the District and any third parties ir any
application to obtain any governments] grants for the acquisition ang construction of the System
Uplegs otherwise agreed. the costs of applying for & governmental grant shall be borpe by the
District and, furthermore, the Digtrict shall bear ali direct and indirect expenses related to gl
grant applications and studies, '

ARTICLE VI

) Ownership ang Operation
Miscellaneons Covenants With Respect to System

Section 6.01. Ownership by City.
As the aequisition and COnStruction of sack mtegral stage of the System are completed

and each integral stage of the Sysiem becomes operations, the District shal] convey the same to
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the City, reserving, however, a Security Imterest therein for the purpose of securing the
performance of the City under this Agreemen:. Performance shal) include, but not be limited o,
(1} providing the adequate maintenance and operation of the System, (2) providing the water
and wastewater treatment capacity resulting from water and wastewater Capital Recovery Fees;
(3) providing reasonabie and timely review and approval as required herein. and (4) mamntaining
the water distribution and wastewarer collection line capacity as construcred by the District. At
such time as the principal of and interest on the District’s Bonds issued to acquire and construct
the System, and redemption premium, if any, have been paid or provided for, the District shall
execute & release of such Security Interest and the City shall own the System free and clear of
such Security Interest,

Section 6.062. Operation by City.

Ag construction of each intagral stage of the System is completed, representatives of the
City shall inspect the same and, if the City finds that the same has been completed in accordance
with the final plans and specifications, or any modifications thereof, and in accordance with all
applicable laws. rules, and regulations, the City wil} aceept the same whereupon such portion of
the System shall be operated and maintained by the City at its sole expenge a5 provided herein.
Such acceptance shali be subject to (i) the District providing the City with the District Engineer's
Certificate of Substantia; Completion and the Affidavit of Bilis Paid; (ii) the District providing
the City with one reproducible Mylar polyester filtn print of the “as-built” drawings for each
constructed Phase; and (iii) the District providing the City with any manuals or other materis!
relating to the proper operation of the Systern. Prior to acceptance by the City, the City may
require a final joint inspection of the System: by the City representatives, the District Engineer,
the Contractor, and the Approving Bodies. The City shall not be responsible for the cost of any
repair of the System identified by the City as in need of repair prior to the City’s acceptance.
Thereafter, the City shall formally accent the System and such acceptance shall operate 1o
transfer to the City all bond and warranties of the Contractor and subcontractor. The City may
accept temporary facilities under certain circumstanses satisfactory to the City. Before such
temporary facilities may be put in place, written agreements containing the criteria under which
the temporary facilities will be removad must be executed by the City and the District. Nothing
herein shall be deemed to require the City to accept or maimain any portion or part of the System
that is not furctionally integrated and operational (e.g., sewer lines not conmecied 10 an operating
sewage treatment plant or paving not complete), wntil the City deems the System is operating in
&n acceptable manner, In the event the ‘System has not been compileted iv accordance with the
final plans and specifications, the City will advise the Distriet in what manper said System does
not comply and the District shall correct the same, whereupon the City shall again inspect the
System and accept the same if the defects have been corrected. During the term of this
Agreement, the Ciry will operate the System or portions thereof which the City has accepted and
provide service 1o all users within the Dristrict without discriminarion consistent with current City
service policy The City's obligation 1o provide wagar supply to the System and treatment of
Sewage collected in the System shall be subject to the water supply and sewage treatment
capacity paid for by the Digtrict by the payment of water and wastowater Capital Recovery Fees,
subject to the rules, policies and ordinances of the City and the capaeity of the Svstem. The City
:hgreg_s to reserve the capacities constructed by or paid for by the Distict to serve persons within

& LMStrict,

£i102803-a4 17



Jun. 38 20804 12:39PM P13

y 0. 12813384113
FROM :CITY DF LEAGUE CITY FAx N ‘

Section 6.03. Waier Supply and Sewage Treatment,

As & part of the operation of the System or portions thereof which have been accepted by
the City, the City shal) supply, in such quantities as the District have paid for (or is entitled to by
City Ordinance or Agreement), to the District gl] of its requirements of potable water of such
quality and in such quantity and at guch pressure s may be required by the TCEQ or the Fire
Insurance Commission angd subject to the rated capacity of the water supply fines constructed by
the District as may be agreed upon by the parties and subject to the availability of water supplied
to the City by the City of Houston and other sources, Water from the City's existing water
supply syster: shall be delivered to the Sysiem a: a point to be agreed upon by the District and
the City. The City may use water ang wastewster capacities in the System paid for by the
District to serve other City customers outside of the District, so long as the City protects and
makes available to customers withig the Distict the capacities that the Digtrict has within the
System. The parties anticipate that the City will, as development occurs within the District and
other areas, make the necessary modifications and enlargements to the City’'s water supply and

development. To enable the City to effectively Imanage water and wastewater treatment capacity
needs, the District shall provide 1o the City by December 31 of each year during the term of this
Agreement, a written projection of new improvements and System Phases to be connected to the
City’s facilities during the next year and to provide such other information as the City may
reasonably require to evaluate its future water supply and wastewater treatmen: CApActy heeds,
However, 1t is within the City’s discretion to determine if and when the City may expand such
facilities. .

Section 6.04. Rates.

The City shali fix such rates and charges for customers of the System a3 the City, in its
sole discretion, determines ig necessary; provided that the rates and charges for services afforded
by the System will be equal and uniform to thoge charged other similar users within the City. Al
revenue from the System shall belong exclusively to the City, '

Sectior 6.05. Counection Charges,

The City may impose & charge for comnection to the System at & rate 1o be determined
from time to time by the City, provided the charge is equal to the sums charged other City users

=

for comparable connection The Connection charge shall belong exclusively to the City.
Section 6.06. Special Conditions,

The Districr and the City both recognize that the District is & “City Service District™ and
that the City may impose special conditions on the Opetatior, financing, and management of the
District. The District and the City agree as foliows: , ‘

1. This Agreement requires no rebate of City taxes to the Districi bagsd upon the City’s
representation in Section 1.04 {e). :
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2, Bond issues shali include 70 percent or 100 percent reimbursement as provided by TCEQ
rules and regulstions.

3 Bondr shall be issued in series with a minimum limit on each series of Bonds being
$2,500,000.
4, The parties agree that economic and development factors may change significantly over

the duration of this Agreement. Accordingly, the parties agree that in the event of unforeseen
significant changes, they will, upon request of one of the parties, engage in bona fide
negotiations 10 amend the Agreement to respond to changed circumstances which are beyond the
control of any of the parties This provision. shall not be construed as imposing on any of the
parties an obligation, per 8e, 10 amnend the Contract.

5 The final maturity of all Bonds i1ssued shall not exceed 30 years from the date of the
initial series of Bonds.

6. The District shall establish ap office, either inside or outside the District, within ths
corporate lmits of the Ciiy of Lengue City, Texas and all District meetings shall be held at &
District office inside the City and shall comply with Section 49 062 of the Texas Water Code, as
amended. '

7. The District shall, as specified herein, obtain the City’s approval prior to advertising the
sale of its Bonds. Whenever possible, the District’s sale of bonds be scheduled so g5 not to
conflict with & City sale of Bonds.

8. The Diatrict meetings shall be open to the public and City personnel shall be able to
attend any and all meetings. The Distriet agree to provide to the City for informationgl purposes
or for posting at City Hall or elsewhere, as deemed appropriate by the City, copies of all notices
of meetings of the Board. Such notices shall be furnished by the District to the City sufficiently

~ in advance of such meeting as may be necessary 1o permit posting thereof by the City for the
time required by law for notices of public meetings of the Boarg,

9, The District, within 10 days after its creation by the TCEQ, shall post signs at two
enmrances to the Digtrict notifying the public that it is s municipal utility district regulated by the

. TCEQ. _ The Developer shall use itg best efforts to insure thet all homebuilders provide
prospzcgve purchasers with the notices required by Section 49.452 of the Texns Water Code, a
amended. :

10 Ref}mdix{g Bonds may ”'be issued, as herein provided, but said Bonds shall not extend the
final maturity of the Bonds betng refunded. The City may grant o waiver of tiis requirement in
15 soie discration, -

11" The District will exercise reasonable cortrol over consultant fees to insure that said fees
and charges are competitive and reasonable,
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12 All Bonds issued by the Digtrict shall meet the debi to assessed valuafion ratios as
defined in Section 4.01(g) of this AQresment.

13, The City and the District agree that the District, in order to complete _ﬁ.;ll dcveiopmenvz,,
will issue Bonds n series and that the District will not be dissolved until deveiopment is

subgtantially complete.
Section 6.07. Ad Valorem Tax by District,

The parties to this Agreement recognize that the District, in order to pay the principal and
interest op its Bonds and establish and maintain the interest and sinking fund and reserve fiund
required by the District’s Bond Order or Resolution authorizing the issuance of its Bonds and
that it will be necessary for the District to levy an ad valorem tax for such purposes. The parties
further recognize that the District may levy a maintenance tax ag authorized by the Texas Water
Code, as amendad.

Section 6.09. Limit of City's Liabiiity,

Unless the City abolishes the District and assumes the agsets and labilities of the District,
the Bonds or any other obligations of the Dastrict shal! never become an obligation of the City.
The City's obligations under thig Agreement shell not extend beyond its obiigation to operate and
maintain the System and make water and sewe- capacity and services available to the Digtrict,

Section 6.16. Mzimrenanee of the System,

Subject to the limitations, if any, which may be provided by law and afier acceptance of
each integral stage of the System, the City shall at all times maintain the Svstem, or cause the
same to be maintained, in good condition and working order and will operate the BAINZ, OF cause
the same to be operated, in an efficient and economical manner at a reasonable cost and in
accordance with sound business principies. Bach party hereto will comply with all contractual
provisions and agreements entered o by it and with all the valid rules, regulations, directions,
or orders by any governmental, administrative, or Judicial body prommigating same. If either
party violates any such rule, regulation, direction or order, it shall be solely responsible for any
fine, penalty, or sanction imposed on it.

Sectior 6,11 Information ¥ iling

Ip addition to the information the District is required to file of record by the Texas Water
Code, the District shall annuelly deliver to each property owner within the District, as reflecteg
aon its most recent certified tax Toll, written notice of the existence of the District and its right 1o
askess taxes ip addition to those assessed by the City. Such notice shall also contain g reference
to this Utility Agreement, the “onsent ordinance or conser resolution and this provision. Such
notics shall include seject financial information relating t¢ the District, including the current tay ‘
rate, the initial principal amoun: of all bonds issued by the Districi, the remaining amount of
authorized but un-issued bonds, and the balanee sheet from the Distriet’s mos recem audit, Such
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- Dotice shall advise the property owner that such documents are available for inspection during
Tegular business hours in the District’s office, :

ARTICLE VI
Detanlt Provisions
Section 7.0L Defank and Remedies in Event of Defaulr,

Default shall mean the failure by either party to comply with the terms and conditions of
this Agreement. Provided, however, that upon creation of the Distriet, o defaglt by one District
shall not be a defaul by the non-defaulting District.

In addition to all the rights and remedies provided by the laws of the State of Texas,
because of the peculiar damage each party herete might suffer by virtue of a breach by the other
party, each party shall be entitled 1o the equitable remedy of specific performance or mandamus,
Section 7.02, Intervuption of Services,

As part of the consideration for thig Agreement, and in the mutual interest of maittaining
amicable relations betweer govermmental entities Operating within the same sphere, the Distriet

ARTICLE VI
Developer mevisions
A Secticm 8.01. Developer Indemnity
| THE DEVELOPEER AGREES TO PROTECT, DEFEND, INDEMNIFY AND HOID
THE CITY HARMIESS FROM ANY AND ATrJ, CLAIMS (OTHER THAN CLATMS FOR.
BREACH QOF THIS AGREMNT} ASSERTED BY THE DEVELOPER AGAINST THE

REGARD TO CAUSES OR THE BASIS FOR SUCH CLAIMS, EXPRESSL Y INCLUDING
THE NEGLIGENCE OF THE O[Ty ~ |

Section 8.0z, City Legal Feeg,

The Developer agrees to pay the City’s reasonabie legal fees incurred in connection with
the negotiation and drafting of thig agresment. '

102804-a4. _ 21



/ 204 12:48PM P23
ITY OF LEAGUE CITY Fax NO. 2813384113 Jun, 38
FROM :C

ARTICLE X
Miscellancons BProvisiong
Section 9.01. Goneral Benefit/Oversized Facilities,

In conjunction with the District’s design and construction of the System, as described in
Article III, the City may determine, from time to time, that certain facilities should be sized to
Serve areas outside the District, as well as areas within the District or the City may determine that
the District should construct certain water, sewer, or drainage facilities outside the District to
serve areas both ingide and outside the District (in either case. facilities sized to serve areas
outside the District shall be calied “Oversized Facilities” or “General Benefit Facilities™).
Subject to the terms and conditions of this Section 3.03, the District hereby agree that, in
conjunction with the District’s design and construction of the System as set out in this
Agreement, the District shall cooperate with the City to include the Oversized Facilities ag
tequired by the City. The City, in turn, hereby agrees that as between the District and the City,
the City shall fund its share of the Construction Costs of the Oversized Facilities. In order to
carry out the design and construction of the Oversized Facilities, the City and the District agree
1o enter a development agreement providing for the terms and conditions of the Oversized
Facilities. If the Oversized Facilities are designed and constructed by the District as part of the
design and construction of its System (coliectively, the Oversized Facilities and the System, the
“Project”), the Construction Costs of the Oversized Facilities shall be determined in accordance
with TCEQ rules and regulations so the Praject Construction Costs will be shared by the City
and the District on the basis of benefits received which are generally the design capacities in the
Project for the City and the Districr respectively. The Digtrict and the Crty may, subject to
TCEQ rules, elect 10 agree upon Capital Recovery Fee Credits in lisy of the payment of
Construction Cogts by the Ciry.

Section 9,02, Arbitration.

‘ Any controversy, dispute, or claim arising out of or relating to this Agresment, or any
breach thereof, shall be settled by binding arbitration in accordance with the Texas Arbitration
Agt. No arbitrator shall have the Jurisdiction or authorize to add to, take from nullify, or modify
any of the terms of thig Agreement, ejther directly or indirectly under the guise of interpretation.
The arbitrator shall be bound by the facts and evidance submitted to him in the hearing and may
not go beyond the terms of this Agreement as herein expressly set forth, and no arbitrator shall
have the power to base any awerd on any alleged practices or oral understandings not
incorporated herein.  Any award rendered in arbitration proceedings under this Agreement sha]l
be subject to judicial review ai the instance of either party for the purpose of determining
whether the arbitrator exceeded his power as heremn limited, and neither party shall be deemed 1o
have waived its right to such review by proceeding to arbitration without compulsion of a
Jjudicial decree. Within his POWET as herein limited, the arbitrator may enter an award based
Uporn any remedy available tc the parties as provided in Section 9.01 of this Agreement,
Judgmment upon the gward may be entered in any court having jurisdiction thereof Any such
arbitration proceeding shall be held at the principal offices of the City, or such other place in
Galveston County as is designat=d by the City. Bach party represents that this Agreement was
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concluded upon the advice of counsel below. The provisions of this section are subject 1o and
shall not be considered as attempting to exciude the jurisdiction of the Texas Commission on

Environmental Quality or any other governmenta! regulatory suthority to arbitrate or settie
disputes, hold hearings, or enter orders relating to the subject matter of thig Agreement.

Prior to arbitration, the parties hereto agree to preseni all matters in dispute to the City
Council in open session in an attempt to informally resolve disagreements hereunder. Each party
hereto shall be provided copies of all relevant documents concerning matters at issue as well as
copies of all documents filed with the Commission and the State Attorney General.

Section 9.03. Force Majeure,

In the event either party is rendered unable, wholly or in part, by forcé majeure, to carry
out any of its obligations under this Agreement, it is agreed that on such party's giving notice and
full particulars of such force majeure in writing or by telegraph to the other party as soon as
possible after the occurrence of the cause relied upon, then the obligations of the party giving
such notice, to the extent it is being affected by force majeure and to the cxtent that the due
diligence is being used to resums performance at the earliest practicable time, shall be suspended
during the continuance of any inability so caused to the extent provided, but for no longer period.
Such cause shall as far as possible be remedied with all reasonable dispatch.

The term “force majeure” as used herein shall include, but not be limited to, acts of Grod,
strikes, lockouts, or other industrial disturbances, acts of the public enemy, war, blockages,
insurrections, riots, epidemics, landslides, lightning, earthquakes, fires, stotms, floods, washouts,
droughts, tornadoes, hurricanes, arrests and restraints of governments and people, explosions,
breakage or damage to machinery or pipelines, and any other inabilities of either party whether
similar to those enumerated or otherwise, and not within the control of the party claiming such
inability, which by exercise of due diligence and care such party could not have avoided.

Section 9.04. Approval.

 Whenever this Agreement requires or permits approval or consent to be hereafier given
by either party. such approval or comsent shall be evidenced by resolution adopted by the
governing body of the party by an appropriate certificate executed by & person, firm, or entity
previously authorized to determine and give such approval or consent oy bahalf of the governing
body. The partics agree that no such approval or consent shall be unreasonably withheld.

Section 9.05, Address and Notices,

Unless otherwiss provided in this Agreement, any notice, communication, request, reply,
or advice (herein severally and collectively, for convenience, called “Notice™) herein provided or
permitted to be given, made, or accepted by either party to the other must be in writing and may
be given or be served by depositing the same in the United States mail postpaid and registered or
certified and addressed 1o the party to be notified, with retum receipt requested, or by delivering
the same to av officer of such party. or by prepaid telegraph, when appropriate, addresse to the
party 1c be notified. Notice deposited in the mai! in the manner hereinabove described shatl be
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conclusively desmed 1o be effective, unless otherwise stated in thig Agresmeni, from and after
the expiration of three days after it is so deposited.

Notice given in any other manner shall be effective only if and when received by the
perty to be notified. However, in the event of service interruption or hazardous conditions,
netther party will delay remedia} action pending the receipt of formal Notice. For the purposes
of Notice, the addresses of the parties shall, unti] changed as hereinafier provided, be as follows:

Ifto the City:

Mayor

City Hall

300 West Walker
League City, TX 77573

If to the District:
Galveston County Municipal

Utility District No. 46

¢/o Allen Boone Humphries LLP
3200 Southwest Freeway, Suite 2600
Houston, TX 77027

Aftention: James A Boone

If to Developsr;

Grason Communities Lid.

7171 Highway 6 North, Ste 20]
Houston, TX 77005

Attention: Ron Hammonds

The parties shall have the right from time to time and any time to change their respective
addrfesses and each shall have the Tight 10 specify 4s its address any other address in Galveston or
Harrig County, Texas, at least 15 days written Notice to the other party.

Section 2,06, Assignability,

| .Except_aa pmvida?d n Section 1,032 hereof, this Agreement shall bind and benefit the
TeSpective parties and .ﬂfl@lﬂ" legal successars, byt shall not otherwise be assignable, in whole or in
part, by either party without first obtaining written congent of the other, ’
Section ¢,07, Regulatory Agencies,

_This Agreement shal] be subject to all present and future valid iaws, orders, rules and
Teguiations of the United Stateg of America, the State of Texas, and of any regularory body
having jurisdiction. , ‘

Section 9.08. Ng Additions] Waiver Implieg,

1110280354 24
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The failure of either party hereto to insigt, in any one or more instances, upon
performance of any of the terms covenants, or conditions of thig Agreement, shall not be
consirued a8 2 waiver or relinquishment of the future performance of &0y such term, covenant, or
condition by the other party hereto, but the obligation of such other party with respect to such
future performance shall continue in ful} fores and effec:.

Section 9.09. Captions.

The captions gppearing at the firs: of each mumbered Section in this Agreement are
inserted and included solely for convenience and shall never be considered or given any effect in
construing this Agreement, or any provision hereof, or in connection with the duties, obligations,
or liabilities. of the Tespective parties hereto or in ascertaining intent, if any question of intent
should arige.

Section 9.10. Severability,

The provisions of this Agreement are severgble, and if anv provisions or pert of thig
Agreement or the application thereof to any Derson or circumstance shall ever be heid by any
court of competent jurisdiction io be invalid or uncoustitutional for any reason, the remainder of
this Agreement and the application of such provision or part of this Agreement of other persons
or circumstances shall not be affected thereby,

Section 9.11. Merger,

Section 9.12. Construction of Agreement,

The parties agree thar this Agreement shall not be construed in favor of or against either
party on the basis that the party did or did not author this Agreement.



FROM :CITY OF LERGUE CITY FAx NO. 12813384113

Section 9.13. Term.

This Agreement shall be in force and effect from the date of execution hereof for a term
of 40 years unless otherwise previously terminated pursuant to some term or condition of this
Agreement or digsolution of the District.

Section 9.14. Prior Agreements.

This Agreement ghall rescind and replace prior agreements between the District and the
Chy. .

Exhibit List:
Exhibit A - Metes and Bounds Description of the District

IN WITNESS WHEREOQF, the parties hereto have exe ited, this ement in multiple copies,
each of which shall be deemed to be an original, this the i *Aay of 03,

THE CITY OF LEAGUE CITY, TEXAS

O WWA

ATTEST:

By:
City Secretary

26
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IN WITNESS WHEREOF. the

parties hereto have executed this Agreement in multiple copies,
each of which shall be deemed

1o be an original, this the _. dayof 2003,
GRASON COMMUNTIES, ILTD.
& Texas limited partnership

By:  Gracom Investments LLC,
& Texas limited Lability company
its General Partner

By:

un. 38 2094 12:42PM P28

Ron Hammonds
President

1110280304 7
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GALVESTC : .
b s e{?ig?hwﬁ > MUNICIPAL UTILITY DISTRICT NO. 46 hereby affirms that i ha
Between Galveston C and! described in E’fk?lbn‘ “A” to the terms of the Utility Agreement by Am;i
City of League Ciy, Toxs I"?Ei““‘“” Uitility District No. 46, Grason Communities Ltd., and the

; exas u " . . d
terms of the Agreement e "Agreement”}, and further hereby agrees to be bound by the

GALVESTON COUNTY MUNICIPAL ;
DISTRICT NO. 46 UTILITY

By:
Name:
ATTEST Title;
By:
Name:
Title:

H102803.04
i 28
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M Exhihit A
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